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586 BALAWASTE—BALEG

of the five regions of the world. All the gods are sitting
on lotus flowers in a pool, surrounded by smaller
Buddhas, Bodhisattvas, and divine beings. In view of
the artistic style and the type of the clothing, the picture
can be dated ca.600 A.D. It is the most important
surviving specimen of Khotanese art. The Tibetan art of
the thirteenth century is in a related style. The picture
also explains the lists of gods in certain Khotanese
manuscripts as being descriptions of pictures in famous
temples. Some sixty fragments with representations of
the “Thousand Buddhas™ come from the outer walls of
the same or another temple; they too were said by the
dealers to have been taken from the ruins at Balawaste.
Bibliography: G. Gropp and R. E. Emmerick,
Archdologische Funde aus Khotan, Bremen, 1974,
pp. 1051, 362ff. J. Williams, “The Iconography of
Khotanese Painting,” East and West 23, 1973,
pp. 109-54.

(G. Grorp)

BALAWI, prominent Niddpur family of the
4th/10th and 5th/11th centuries. Ahmad b. ‘Abd-Allah
b. Ahmad b. Baliiya (whence the family name Balawi)
had five sons all named Mohammad but with different
konyas. What little is recorded about them establishes
that their social origins were commercial, They are
called brokers and clothing dealers, but Abii Bakr
Mohammad is also said to be from an old and wealthy
family so the family’s commercial origins may have
been a generation or more earlier. Abli Nasr Mo-
hammad was a courtier of the Samanid that ruled
Khorasan from Bukhara. The last brother died in
374/984 at the age of ninety-four. Two members of a
collateral line of Bilawis are also known in this
generation.

In the next generation the Balawis became noted
more for scholarship and involvement with Islamic legal
matters than commerce. Abi Mohammad ‘Abd-al-
Rahman held the office of mozakki, which maintained
the list of legal witnesses who served as bailiffs and
notaries. He was patronized by the more noted mozakki
Abl ‘Amr Bahiri, who arranged for him to hold hadtt
classes, the ultimate sign of acceptance into the religious
and scholarly elite. A similar indication of acceptance
may be seen in the marriage between a cousin and the
daughter of Ab@i Bakr Ahmad Hara$i Hiri, who was
also called ‘Otmani because .of his descent on his
mother’s side from the caliph ‘Otmin. Hara$l was a
* leading Shafi‘ite legal scholar. He served both as
mozakkiand later as judge (gazi), being the last Shafiite
to hold the normally Hanafite-dominated pos.

The Balawi family continued for two more gener-
ations, and some members were called mozakki. But
little is known about them. One branch of the family
acquired the additional name Kayyali (grain measurer)
through intermarriage with a little-known family that
appears to have similarly advanced from commercial
origins to positions of wealth, land ownership, and
acceptance by other elite or patrician families.

Bibliography: R.W. Bulliet, The Patricians of

Nishapur, chap. 7, with full references to the mss. ed.
in facs. by R. N. Frye, The Histories of Nishapur, The
Hague, 1965.

(R. W. BULLIET)

BALDARCIN. See BELDERGTN.

BALEG, an Arabic term meaning full age, adult,
mature, in contrast to the term sagir (minor). According
to various schools of Islamic law, including the Shi‘ite
school, thereis a clear distinction between girls and boys
attaining the age of majority. Presuming sanity, the age
of bolig (majority) for boys is said to be between
thirteen to fifteen (some have said ten for boys and nine
for girls). The only undisputed traditional criterion for
majority is either on reaching orgasm or growing pubic
hairs (in male or female). Reference is usually made to
Koran 24: 58 which indicates that the children attain the
age of puberty by having venereal (wet) dreams. No

. reference is made to manipulated ejaculation by the

youth, as masturbation is a major sin in Islam. Koran
4:5 commands to take care of orphans until they reach
the age of marriage. Shaikh Fakr-al-Din Torayhi
(d. 1085/1674-75) in Majma‘ al-bahrayn states that
majority is attained by anyone who (a) has grown rough
pubic hairs or, (b)has reached orgasm, or (c)has
reached the age of nine for girls or ten to fifteen for boys.
Sams-al-Din Abli ‘Abd-Allah Mohammad b. Makki
‘Amelf 8ami, known as the First Sahid, executed in
Damascus in 786/1384 (al-Lom‘a al-demasqiya), Shaikh
Bah&-al-Din Mohammad ‘Ameli known as Shaikh
Baha™i, (Jame -e ‘abbast, Tehran, 1363 S./1984, pp. 164-
65), and Sayyed Mohammad-Kazem Yazdi (‘Orwat al-
wolgd) and others record the consensus that the age
of majority for girls is nine. Mohagqeq Helli
{d. 676/1277-78) in his most authoritative Saraye* ai-
Esiam says that the age of majority for boys is prima
facie fifteen or any one of the other two physical criteria
as recorded before, whichever occurs first. Hajj Molla
Hadi Sabzaviri in Sark-¢ Nebras writes that adulthood
in either male or female is established by either “*having
venereal dreams,” or having rough pubic hairs, or
alternatively reaching the age of nine for girls and the
age of fifteen for boys. Any one of these criteria is
sufficient. SabzavarT then goes on to philosophize and
Justify why women become mature under Islamic law
earlier than men. His grounds of justification inter alia
ave: The figure of nine is a perfect figure and the
Almighty knows that women are much fairer and
weaker than men and die earlier, thus the Almighty has
compensated women by granting them an earlier status
of majority than men. Ayatollah Komeyni (Tawsih al-
masa’el, question 2252) states three criteria for reaching
the full age: growing rough pubic hairs, ejaculation, and
the completion of fifteen lunar years of age for boys and
nine lunar years for girls. Notably Ayatollah Komeyni
regards the first two criteria common to both sexes
whereas other Shi‘ite jurists have expressed different
views. For instance, Ayatollah Mohammad Wahidi
(Tawzth al-mas@el, question 2260} considers the
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298 BLACKSTONE, WILLIAM

text of his lectures appeared as the Conumnentaries on the
Laws of England (1765-1769), the work for which he is
best known. Opinion is sharply divided on the merits of
the Conumnentaries. Jeremy Bentham and John Austin were
early critics, and more recently, legal philosophers have
taken Blackstone to task for his treatment of natural law.

The Commentaries comprise four books: the rights of
persons, the rights of things, private wrongs, and public
wrongs. The first book is largely concerned with the study
and nature of law and the English constitution, the second
with real property, the third with legal procedure, and the
fourth with the criminal law. The division between rights
and wrongs was derived from Mathew Hale's Analysis of
the Law. Blackstone was also influenced by Justinian’s
Institutes, his first two books corresponding roughly to the
Rorman division between persons and things, and his third
book to actions.

Blackstone’s main problem lay in reconciling his struc-
ture with the common law. The only language available to

describe his abstract categories was that used by the com- .

mon law, in which claims were conceived of in terms of cat-
egories of action into which they were slotted, rather than
in terms of “rights” and “wrongs.” As a result, much of the
Conumentaries consisted of a largely accurate description of
the current common law. Inevitably, the content reflected
Blackstone’s own interests. A collection of minor works
published collectively as Law Tracts in 1762 was weighted
towards real property-and legal history; both- of which-fea-
ture prominently in the Cormmentaries. Commercial sub-
jects were accorded much less space and tended to be
scattered throughout the first three volumes. Blackstone
only intended his lectures and subsequent Cornmentaries to
provide an outline map of the law—he made no claim of
comprehensiveness—but within these limitations they were
intended to be practically useful. There is some evidence
that he updated the content of his earlier lectures when they
were written up as the Commentaries.

The Commentaries proved popular. By 1854, twenty-
three editions had appeared in England. The first American
edition published in 1771 attracted over a thousand
subscribers. Many editions followed, often with notes on
relevarit Afmerican “authority and in-an abridged form
for students. The work was instrumental in helping to
carry the common law over the Atlantic. The value of the
Conumentaries cannot be measured in volume alone. They
were praised by Sir William Jones as “the most correct
and beautiful outline that was ever exhibited of any human
science.” Part of the success of the Commentaries can be
put down to timing. They appeared during the intellectual
Enlightenment when writers in many fields were actively
engaged in organizing and classifying. Blackstone was not
the first English writer to attempt to reduce the common
law to a system, and he would not be the last, but his
attempt was the most ambitious since Henry de Bracton.

The Commentaries appeared at an important stage in the
development of the common law which was becoming
increasingly receptive to external influences. Blackstone's
sources comprised Samuel von Pufendorf, Jean Barbeyac,
and Jean Domat as well as Ranulphe de Glanville, Jean
Bracton, and Edward Coke.

Blackstone left Oxford in 1766, and in 1770 he was
appointed a justice of the Court of Common Pleas, where
he sat, apart from a brief interlude in King’s Bench, until
his death in 1780. He is generally regarded less impressive
as a judge than as a jurist. Blackstone’s manuscript notes
of cases which he heard or took were turned into a set of
reports after his death.

[See also Austin, John; Bentham, Jeremy; Bractom,
Henry de; Coke, Edward; Domat, Jean; Jones, William;
and Pufendorf, Samuel von.]
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WARREN SWAIN

s

BODY IN ISLAMIC LAW. To date, scholarship on
most aspects of the body in Islamic law is scarce. Purity
law (fahra) has arguably received the most attention in
recent years. This is a welcome development, given that
Islamic law deems ritual purity a prerequisite for acts of
worship. Historically, the designation and categorization
of forms of ritual impurity and the bodily substances that
cause them—for example, blood and urine—have been
major concerns of Islamic jurisprudence. For that reason,
jurists have established precise rules and regulations gov-
erning ritual cleansing to remove such impurity. The scope
of this article, however, is confined to a discussion of
puberty and of the ‘awra in the four main Sunni legal
schools, Hanafi, Hanbali, Malild, and Shafi'i, to which the
vast majority of Muslims have adhered.

Legal History, vol. 1

Edit. Stanley N. Katz, The Oxford International Encyclopedia of
, 2009 New York.







Edit. Jane Dammen Mc Auliffe, Encyclopaedia of the Qur’an,
Vol. III, 2003 Leiden, ppJio-38% isAM 94059.

MATURITY

epigraphs of two early sultanate tombs in Delhi,
in FM. Asher and G.S. Gai (eds.), Indian
epigraphy. Its bearing on the history of art, New Delhi
1985, 256-67; M. Wenzel, Ornament and amulet.
Rings of the Islamic lands, Oxford 1993; E. Whelan,
Forgotten witness. Evidence for the early codi-
fication of the Qur’an, in joas 118 (1998), 1-14;
ead., Writing the word of God. Some early
Qur’an manuscripts and their milieus. Part I, in
Ars orientalis 20 (1990), 113-47; Jin Yijiu, The
Qur’an in China, in Contributions to Asian studies
17 {1982}, g5-101.

MathanT see orr-repEATED

JHEY e hartes §: Adams
Full physical and mental capacity. The
notion of maturity (ashudd, rushd) has refer-
ence to a person who has attained com-
plete natural development, who 1s fully
grown and capable of assuming the re-
sponsible management of his or her own

affairs.

Physical maturity
The common word indicating physical
maturity is ashudd, from the root sh-d-d
meaning “to strengthen.” It occurs eight
times in the Qur’an, in every instance in
conjunction with some form of the root
b-l-gh, which in itself connotes “coming of
age.” The same root also yields words that
signify eloquence in speech, thus suggest-
Ing a connection between maturity and the
ability to express oneself forcefully and ele-
gantly. An individual who has passed pu-
berty and achieved majority is baligh. In
two instances, Q 6:152 and @ 19:34, a
phrase with derivatives of these two roots
has reference to guardianship (q.v.) over
the property (q.v.) of orphans (q.v.). Guard-
l1ans are commanded not to appropriate
the wealth (q.v.) of orphans and to act with
regard to it only in a proper (“the best”)

330

manner until the minor comes of age, at
which time his property must be turned
over to him, if he be found capable of
managing it. The legal schools extended
the same rule to the guardianship of a
father over the property of his own chil-
dren (q.v;; see also FAMILY; LAW AND THE
QUR’AN).

Exceptions to the absolute prohibition of
a guardian’s use of a ward’s wealth are al-
lowed, however, as in @ 4:6, where some-
thing like a wage for the guardian’s efforts
in overseeing the property of his ward
seems to be permitted for those who do not
enjoy great wealth of their own. Important
is that the guardian should act always in
the best interest of the ward and not waste
the latter’s resources recklessly or foolishly.
There is a specific warning against speedily
devouring a ward’s wealth in order to uti-
lize it all for the guardian’s purposes before
the ward comes of age and is entitled to his
or her property.

The connection between maturity and
the control of property is also made in the
story of Moses’ (q.v.) encounter with one of
the servants of God to whom had been
“granted mercy (q.v.) from us and to whom
we had taught knowledge (see KNOWLEDGE
AND LEARNING) from ourselves” (¢ 18:05), a
figure who is usually identified with Khidr
(see KHADIR /KHIDR). The explanation for
Khidr’s restoration of a broken-down wall
in a city that had received him and Moses
ungraciously lay in a treasure buried be-
neath the wall. The treasure belonged to
two orphaned boys whom God intended
should reach their maturity and thus be
able to claim their treasure.

According to the legal schools, the indica-
tions of maturity are the physical devclop-
ments that normally accompany puberty.
In the case of boys they are the appear-
ance of pubic hair and the occurrence of

nocturnal emissions, while in girls they are
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7 /MINOR MARRIAGES AND KHIYAR AL-BULUGH

IN OTTOMAN PALESTINE:
A NOTE ON WOMEN’S STRATEGIES
IN A PATRIARCHAL SOCIETY*

MAHMOUD YAZBAK
(Haifa University)

Abstract

Shari‘a court records (sifilfs) are legal documents that summarize discussions that
took place inthe courtroom. They also contain a wealth of detail on various aspects
of Muslim society. Drawing on different sijills from nineteenth-century Palestine
and funwas of Khayr al-Din al-Ramli, I examine the phenomenon of child marriage
and the practice of khiyar al-bulugh, literally “option of puberty”. If a natural
puardian contracts a marriage for a minor child, male or female, the chifd may not
subsequently have the contract unnulfed, Whereas a boy enjoys the right 1o divoree
his wife through the mechanism of faldqg as soon as he reaches his majority, a gir
who reaches her majority must approach the court if she wants 1o dissolve a
marriage (fuskh), and she may do so only if’ she was married while a minor by 4
non-natural guardian. b this case, she may excrcise her right of Khidyar ul-/)ll/{?gll
immediately upon reaching her fegal majority, ie., ot the onset of her first
meastroation, But she muast make o public dechration of the occurrence of
menstraation so that the persons who hear the declaration tmay serve as witnesses
on her behalf,

ON 21 SHAWWAL 1287/13 January 1871, the clerk at the shuri‘a
court in Jaffa made an entry in the court protocol (sijilly for that day
telling how a young marricd woman (furma) by the name of Zaynab
al-Kasa, through her Tegal agent (wakil), Lag) Salim al-Qatnini had
brought the following case against her husband, one Ibralitm Zu‘rub,
also accompanied by his legal agent, Shaykh Muohammad al-Shargawi:
One year ago, when Zaynab was stith a minor (gasir), she was married
off by her mother, who was her legal goardian, to Ibrithim Zu‘rub after
she [viz., Zaynab| had been paid the fagreed-upon] dower (imahr). Twelve

* 1 wish to thank Dr. Eugene Rogan, Dr. Khadija Safwat, Prof. Steven l'lnyve,\
and Prof. Derek Hopowood of Oxford University, and Prof. Avner Giladi of
Haifa University for their encouragement and helpful comments.

© Koninklijke Brill NV, Leiden, 2002
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days ago, Zaynab attained puberty because she had her first mensiril
blood. [ Realizing], when shie noticed the flow of hier menses, that she had
reached legal majority, she immediately annubted her marriage to her
husband, the aforementioned tbrihim, exercising [her] right of annulment
through the option of puberty (khivar al-fuskl bi’ I-buliigh, tiv., “option of
dissolving [a marriage] upon [reaching| puberty”). Soon thereafier she
repeited er annelment before some Muslim men so that they might serve
as her witnesses, She s here to ask the court legally to confirm the outcome
ot her decision and to rule that her assets be returned 1o her by hee usband,

The gach then asked the plaintift how old she was and whether or not
her husband had consunmmated the marriage (dekhala “alavha, . “had
entered/penetrated her”) [Zaynab’s wakt/] answered: She was thirteen
years old when her marriage was contracted, and at the swine timwe her
husbad had consummated the marriage. She is now fourteen yews old.
The qadi then asked her wakif whether or not, alter the alleged anoutnent,
she bad alfowed hier husband 1o have sexual intercourse with her
(makannathu min nafsihay. He responded: After the annulment she had
not allowed him to approach her.

The gadi asked: Was her father or her grandfather available or not at
the time her mother contracted the marriage and acted as her legal
guardian? He answerced: At that time her father and grandfaiher were
already dead.

The gadi then wrned o the defendant’s wakil and asked what he hiud
1o suy about the above claim, He acknowledged, on behalf of the husband,
that when {Zaynab's| mother had married her of T 1o | lbrahim], shie was a
thirteen-year old minor, and he {viz., the husband] had then also
consummated the marringe. But Jthe legat agent] did not accept the
annulment of the marriage and clained that Ihrahon had approached fie.,
had sexval intercourse with] his wite also after the alleged annulnent.

At this point the gqadi asked the wite's wakil 10 establish Zaynab's
alleged annulment. He introduced three witnesses, cach of whom repeated
the claims made above by the wife’s wakil, word for word. They alo
recounted that twelve days ago they had been called and summoned by
Zaynab, who proclaimed before them: “I have just now noticed my first
menstrual blood and [thus| have reached majority.” Each of them testilied
that she had declared before them that she had decided 10 annul her
marriage 1o her husband, theihim.

The gadi then tmed o the husband’s wakif and asked him w establish
lepally that Ihrahin had had sexual intercourse with his wite within the
last twelve days. As he could not provide witnesses, the waks)
acknowledged on behatt of the husband that alter the above-mentioned
annulment, Zaynab had not allowed her husband 1o have sexual
intercourse with her and that she actually had teft his home.

Thercupon, and after Zaynab had taken the legal oath, the qads ruled
that the annulment was legal and ordered that the couple be separated
(tafrig) and the marriage dissolved (fuskh) according to the law.!

' Sijill of Jafta, 21 Shawwal 1287/13 January 1871, vol. 31, 7. For a sample

ATSo availible online — www . biill.nl

Islumic Law and Society 9,3, p {)’g
77T

'

VY LYIAN T




138 Miguel AYUSO, Andres GAMBRA, Jose Maria SANCHEZ

kardesleri; rahibelerin yiizlercesi sekiilerize oldu. Mesela 1990’da ruhban

sinifinin 9%20’si rahiplik gorevini birakti. Dini egitim veren okullarda da yaygin

-sonuglar var: Ruhbandan olmayan yiizlerce &gretmeni goreviendirmek zorunda
kaldilar. Bu da anne-babalar tarafindan 6denen okul iicretlerinin ciddi bi¢imde
artmasina ve égretmenlerin dini egitiminde bir gerilemeye yol actr.

“Post-Konsilsel Kasirga™nin egitim-6gretim icin diger sonuclar1 din
dersindeki  “light” igerikler idi. Muhtemelen bu olgu Ispanya’nin
diinyevilesmesine katkida bulundu. Bundan bagska Piskoposlar uzun stire devlet
okullarinin din dersi Ggretmenlerinin doktriner profili ile ilgilenmediler.
Herhangi bir igerik kontrolit olmaksizin, sekiilerize olmus rahip ve rahibelerin
din dersi vermesine devam etmesini uygun gordiiler. Katolik Din ve Ahlak
Dersi siklikla Din sosyolojisi ve Dinler Tarihi ile yetindi veya kiliseden uzak bir
vOne dogru gittL.

Aym zamanda devletin kanunlar;, Katolik dinin prensiplerine ters
diisliyordu (Bosanma, kiirtaj, evlilik disi baglantilarim ve homoseksiielligin
belirli agilanimin tanmmast vb. gibi). Bunun disinda baska alanlarda da (mesela
uyusturucu kullammi) ahlaki yozlagmayi tesvik ediyordu. Medya, 6261Hkl€ de
televizyon bu egilimleri durmadan destekledi.

Resmi kurumlarda Hiristiyanliktan uzaklas(tir)manin geriledifine veya
dint bir yeniden canlanmanin basladigina isaret eden highir sey yoktur.
Gériinlise gore de, eer politikacilar sirin gériinme tutumlarm: birakmazlarsa,
bu ¢cok zordur,

Buna kargihk kilise kurumlarmda bir tepki gézleniyor. Hiyerarsi
Hiristiyanliktan uzaklag(tir)ma fenomeninin boyutu ve gecmisin bazi hatalarmin
bilincine vardi, ama onlarin karst tedbirlerd, gorlildiigli kadariyla, kilise ici
alanla sirhdir. Yani, Hiristiyanhktan uzaklas(tir)manm sebepleri dogru
lavranmadi. Bu, problemin ¢8ziilmesi i¢in etkili énlemlerin alinmasint iyice
zotlagtiran bir durumdur.
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L' KURANISIGINDA KUCUKLERIN
;S} EVLENDIRIL(EMEYMESI MESELESI
b
%\
A Dr. Fatih ORUM
OZET
i Oteden beri fikih kiilliyatinda velileri tarafindan kiigiklerin evlendirilmesine

cevaz verilmistir. Bu hitkme varilirken bazi ayetlerden istidlaller yapilmis, Hz.
Aise’nin kiigiik yasta evlendirilmesi basta olmak tizere birtakim rivayetlerden s6z
edilmis, hiikiim tizerinde icma oldugundan bahsedilmis, kiyas metodu kullaniinus,
ayrica bu hikmiin maslahata mebni oldugu séylenmistir. Islam cografyasinda
yizyilarca bu hikkmiin uygulanmasindan kaynaklanan sosyal, hukuki ve
psikolojik sorunlar yasanmgtir. Bu makalede, bu hitkmiin delilleri incelenmis,
deliller degerlendirme ve elestiriye tabi tutulmus ve bu hikmiin Kur’an’a gére
neden hatali oldugu yine delillerle gosterilmeye ¢ahgilmistir.

Anahtar Kelimeler: Kiiciillerin Eviendirilmesi, veldyet, veli, biiliig, riigd.

SUMMARY
The Issue of Marriage of Children According to Quran

For a long time, in Islamic law permission has been granted by their parents to
marry of their children. This decision was mainly based on some narrations such
as the marriage of Aise at an ecarly age. It was also claimed that there was
unanimity about the topic and the method analogy was used also. This decision
has created many problems in social, legal and psychological in many muslim
countries for centries. In this article, the proofs of this provisions were examined
and evaluated and also criticized. It was also proved with evidence why this
provision was wrong according to Quran.

Key Words: Marriage of children, guardianship, guardian, puberty, majority.

GIiRIiS
Eriken dénemierden ginlimize dek basta fiknh kitaplar: olmak iizere
konuyla dogrudan ya da dolayh olarak nerdeyse tim eserlerde kiiciiklerin
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