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CHAPTER 5
THE MEDINESE AND MECCANS

A. Tue ‘SEveN LAwYers oF MEDINA’

N tracing the history of the Medinese school of law, we must

leave out of account ‘Umar and Ibn “Umar, its main authori-
ties among the Companions of the Prophet.! We have seen that
traditions from Companions cannot be regarded as genuine,?
that the name of ‘Umar, to whom many important institutions
of Muhammadan law and administration were ascribed, was
invoked both by the Medinese and by the Iragians,® and that
the traditions transmitted from Ibn ‘Umar by Nafi' in one of
the best existing isndds are the product of anonymous tradi-
tionists in the second century A.H.*

The conventional picture of Medina as the home of the sunna
of the Prophet is artificial and late;® we have seen that the
development of legal theory and doctrine in Medina was
secondary to and dependent on that in Iraq.® We are therefore
justified in starting our study of the Medinese school with the
‘seven lawyers of Medina’, a group of persons in the time of the
Successors, all of whom died shortly before or shortly after
the year a.n. (00> They are, according to the most widely
accepted list:

Sa‘id b. Musaiyib (d. after go)

‘Urwa b. Zubair (d. g4)

Abi Bakr b. ‘Abdalrahman (d. 94)

‘Ubaidallah b. ‘Abdallah b. ‘Utba (d. 94 or 98)

Khirija b. Zaid (d. gg or 100)

Sulaiman b. Yasar (d. about 100)

Qasim b. Muhammad (d. 106).

The concept of seven representative lawyers of Medina at the
end of the first century has no foundation in fact. When it was
a question of singling out the representative lawyers of Medina,
numbers other than seven were often mentioned in the earlier

2 See above, p. 169 f.
4 See above, pp. 176 .

T See above, p. 25 1.

3 See above, p. 32.

s For references, see above, p. 115, n. 1.

¢ See above, p. 223 and the references given there.
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authorities provided Shifi'f with an argument against the legal
theory and positive doctrine of the school of Medina.!

We can sometimes observe the growth of this spurious
information about the ancient authorities, for instance, in the
short period between Malik and Ibn Wahb,? or in the time
between Malik and Ibn ‘Abdalbarr.? Mailik’s younger con-
ternporary Dardwardi is responsible for some of it.*

This makes it impossible to regard information on the
Medinese lawyers in the time of the Successors as genuine unless
it is positively shown to be authentic. It would be rash to
exclude this possibility a prieri, but as far as I have been able to
investigate the development of the Medinese doctrine, I have
not found any opinion ascribed to one of these ancient lawyers
which is likely to be authentic. The general history of legal
doctrine makes it improbable that the Medinese in the time of
the ‘seven lawyers’ had progressed farther than their Iragian
contemporary Ibrahim Nakhais That the doctrine of Ibn
Musaiyib showed ten essential differences from that of Malik,®
presupposing as it does that both doctrines are comparable, is
obviously the result of later systematizing.’ '

As an example of the negative result mentioned in the preceding
paragraph, it will be useful to analyse one case in which the informa-
tion on the doctrine of two of the ‘seven lawyers’ would seem, on
the face of it, most likely to be authentic. An ancient Medinese way
of expressing ‘practice’ or consensus was to refer to what men or
people used to do (al-nds ‘alaik). This term is attested for Yahya
b. Said (Mud. i. 36), and occurs in non-legal literature in Ibn

Muqaffa® (Sakdba, 121); it had almost fallen out of current usage

in the time of Malik, one generation later,’ and may well go back
as far as the year a.H. 100, little more than a generation earlier.
The same kind of reference to the usage of men is in fact ascribed
to Qasim b. Muhammad in his version of a legal maxim which he

! See above, p. 8. f.

2 Compare Muw, iv. 41, T7. 111, 148 (p. 247) and 7r. VII, 11, with Afud. xvi.
168 (the quotation from Malik’s contemporary Majashiin, however, is genuine;
see above, p. 221).

3 See above, p. 64 1.

5 See above, pp. 234 fI.

6 Tabari, ed. Kern, 68. Significantly enough, two contradictory opinions are
atéributed to Ibn Musaiyib concerning the particular problem mentioned there.

7 This disposes of the difficulty seen by Bergstrisser in Islam, xiv. 81.

8 But sec Muw. iii. 98: wa-dhdlik al-amr alladhi kanat ‘alaih al-jamd‘a bi-balading;
for the terms normally used by Malik, see above, p. 62 £

+ See above, p. 195.
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