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CHAPTER VIII

DEVELOPMENT OF THE SUBSTANTIVE LAW
OF MUZARA‘A

The General role of the Fugaha’

The Islamic laws of land-tenure, both in form and sub-
stance, grew as the Umma evolved in its social manifestations.
The statement of Ibn Taymiyya (d. 728/1328 that the Prophetic
ban on the primitive tenures makes qiyas (systematic deductive
reasoning of analogy) an obligation on the part of the jurists,!
and the observations of Abd Hanifa and Ibn Hazm that the
customary primitive tenures cannot be legitimately rationali-
zed and modified on the basis of qiyas are, on the face of it,
contradictory juristic positions. Yet, they are essentially juris-
tic methods of interpretation and explanation which more or
less reflect a gradual development of the doctrine of muzara‘a.
The Fugah@® developed different interpretative  methods,
criteria and approaches in order to understand the real signi-
ficance of the nahy or ban on the primitive tenures and subse-
quently carefully formulated their theories of muzira‘a. We
shall presently see that starting from the idealistic theory of
Abi Hanifa, who clings fast to the general law or the Grundnorm
of the Shari‘a, to the socio-economic approach of Ibn Taymiyya
there is a clear evolution of the doctrine which finds its cul-
mination in . the analytical-cum-analogical approach of
Qadi Abd Yusuf. This evolution of the legal theory, it must
be emphasized, was intimately related to the over-all socio-
legal development of the Umma.

With the expansion and growth of the Umma the juristic
interpretation became necessary to define and delimit the legal
and economic relationships. This is the basic purpose, the
raison d’érre of the reasoning process followed by the jurists.
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During the period under study, these jurists elaborated and
developed a remarkable system of land laws. They did not
create this law in abstracto ; it was a spontaneous growth,
Nevertheless, their influence on its legal growth was substantial.
The reasonable element in the primitive and pre-Islamic systzms
of tenure could not become Islamic law without the sanction
of the Shari‘a and without the interference and interpretation of
the Fugaha’, as Ibn Taymiyya has rightly observed.

This implies that the fundamental function of the faqih
(jurist) is literally to know, understand, interpret and apply the
law (“Ilm al-Shari‘a). His duty is to study and comprehend
the nature and significance of the system of customary tenure
and its implied legal relationships in order to discover the
reason (“illa) for banning them. He then defines which sociaily
necessary elements of these tenancies are legally useful for the
community. Arriving at this basic understanding of the data,
he makes efforts to frame uniform generalizations which he
supposes to be in accord with the general tendencies of the
period and which at the same time do not contravene the basic
principles of the Shari‘a. The data and the process of reason-
ing are not two mutually divorced things—they. represent the
tool and the material which cooperate to create the substance
of the law of muzara‘a. In this process of reasoning which we
have termed Islamization the Fugaha’, it appears, function in their
respective social milieux, which have left profound marks on
their individual theories. Their whole attempt, as we have already
observed, in rationalizing the customary practices, is eventually
to resolve the inherent tension between custom and the general
and broad principles of the Shari‘a. The two interacted on

each other. The result was the creative product, the substantive
law of tenure. '

We will now analyze and discuss in detail the nature and
main characteristics of the Fugaha's doctrine of muzara‘a, The
basic methodological questions which the Fugaha’ asked in the
process of their reasoning were : Can general and uniform rules
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the reform movement which was followed under
Selim 1II. .
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KABALA (A.) “guarantee”, a juridical term used
mainly in conpection with fiscal practice, in a
manner which is still very difficult to define precisely.

The particular field with which this discussion is
concerned is a double one—that of the levying of the
land-tax, kharadi [¢.v.], and that of special taxes,
mukiis. As was already the case before the Arab con-
quest both in the Byzantine Empire and under the
Sasanids, local communities were held jointly respon-
sible by the Treasury for the payment at the required
time of the full amount of land-tax demanded. Never-
theless, it frequently occurred that many individuals
had difficulty in finding the necessary ready money
immediately. In these conditions, as a result of an
agreement between the inhabitants and the adminis-
tration, application was made to a notable, often but
not necessarily a man of the locality, to advance the
sum required, for which he had to ensure that he
would be reimbursed later. The matter having gener-
ally been agreed in advance, this notable in effect
acted as a guarantor for the debt of the locality in
question. This procedure constitutes the contract of
kabila, the offer being called takbil and the person
namead mutakabbil. In this form, Abd Yisuf does not
disapprove of kabdla. But in practice it appears that
matters often happened otherwise, that is to say that
not only the principle of the guarantee but also of
the amount were known in advance; here, jurists and
traditionists, suph as Abl Yidsuf and Abu ‘Ubayd,
disapproved—traditionists, more particularly when,
as the harvest could not be estimated in advance, the
tax to be levied on it was likewise not calculable if it
consisted of a percentage; and jurists, because the
total sum envisaged, being necessarily less or greater
than the eventual proceeds of the tax, was bound to
be injurious either to the taxpayvers or to the Treasury.
But it is precisely on account of the anticipated pro-
fit that the military leaders began to seek out kabdlat.
At the start, they had been allotted emphyteutic con-
cessions (kata’t; pl. of kati‘a (see 1kTA]) on the
State lands (sawafi). But as these were practically
hereditary, it was not possibie to find new ones, and
they therefore turned their attention to the private
kharad] lands, so that they muight succeed-either in
retaitng the dkaradj for themselves while only paying
the tenth (see Arabica, 1 {1954), 354), or, a less
serious offence, contract on advantageous kabdla.

However, the kabdla disappeared quite rapidly in face
of the development of the new type of k3%, although
definitions of it are still to be found occasionally in
the later lexicographers, such as al-Zamakhshari.
Clearly it possessed some of the characteristics of

‘tax-farming, and the texts sometimes confuse kabala

and damdn; nevertheless, kabdla usually denotes
merely the operation at the-basic tevel-of the whole
local community, whilst gdamasn also applies, through-
out the whole course of Muslim history, to the far
wider concession of the right to organize and levy
taxes, for some years, from a vast district, in re-
turn for the payment—more or less in advance—
of a sum which is guaranteed, but markedly smaller
than the scheduled revenue. Sometimes the texts also
compare the kabals with the mukadta‘a which, in the
case of a small estate, in effect probably differs
only in the matter of duration, but which also applies
to vast semi-autonomous districts or provinces in
whose entire internal administration the State defini-
tively renounces all interest, in return for the settle-
ment of a guarantee.

What has just been said appears to be applicable
in some measure to Muslim Asia in general. In the
Maghrib and in Spain, where the kabala is to be found
in regard to mukds, it is not certain if the term
occurs in connection with Rharddsi; occasionally it de-
notes the fixed dues owed by the administrator of a
wakf. But it is above all with reference to Egypt,
always distinctive in agricultural and fiscal matters,
that some particularly delicate questions arise.

In Egypt, indeed, it seems that no kaf@’° were
distributed, although State lands and private lands
possessing some degree of autonomy existed there
before the conguest and were retained afterwards.
But no doubt both because the Arab population of
Egypt was originally limited to the garrison towns,
and because contro! of the Nile and the resultant
agricultural organization created, throughout all the
irrigated territories, a unified administration which
deprived each of them of part of its own effective
autonomy, the very term kafi‘a in this sense seems
unknown (although in the plural kafd’¢ it denotes the
Talinid quarter of Fustat created on the model of
Samarra). Kabalat, however, do exist, often in the
hands of persons whom the papyri call mazit,
petldtepoc. Then in the 2nd/8th century, Arab tribal
groups settled in Egypt and, as it was not possible
to give them katd’i, they were granted lands for
which they assumed the kabala, under conditions
which guaranteed an income for the State but which
also left them with a substantial profit for themselves.
It appears that this was brought about by distribu-
tion by auction, held in Fustat for four years, with a
revision of the basic tax survey every thirty years.
Despite reforms in the methods employed (particular-
ly under al-Afdal and al-Ma’man al-Bata’ibi, in the
second century of Fatimid rule,) it seems that the
system was maintained in certain respects-until the
Ayyibid conquest introduced into Egypt a new
system more or less inspired by the eastern f4a%. In
short, the old system differed from similar systems in
the Near East only in its systematic and durable
character, and by its adaptation to the specific agri-
cultural organization of Egypt.

However, this does not solve all of the problems.
Papyri, and later the fiscal treatises from the Fatimid
and subsequent periods, reveal that thtre was a dis-
tinction between lands Iyving outside the kabaldf,
which were subjected to perinanent surveys (misdhaj,
decidine each vear the areas to Le flooded and the
different types of cultivation tube cmployed on them,
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