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48 ECONOMIC DOCTRINES OF ISLAM

element of doubt and fraud. It is reported by Ibn Umar that

the .Hol.y Prophet said that “any one who buys cereal must not
sell it without taking possession of it.”1 '

According to Ibn Abbas, the Holy Prophet had forbidden
that any one should sell cereal before obtaining its possession
Tays says that he enquired from Jbn Abbas the reason for thi;
prohibition and he replied that it was selling money for money
for no cereal was paid at that time.!

Nafey reported that Hakim bin Hizam bought cereal which
‘Umar had given to the people. Then Hakim bin Hizam sold it
before he had taken possession of it. When Umar came to know
of this, he arranged for the return of all cereal to Hakim bin Hizam
and said : “Any cereal you buy sell it not before you take
possession of it.”!

(i) Sale Sarf (S, #) 1 Sale Sarfrefers to that transaction
in which gold and silver are exchanged for gold and sijver
Malik bin Anassaid that he wanted to convert hundred dinars inic;
dirhams and he was called by Talha bin Ubaid Ullah, We both
agreed to this exchange and he took over dinars from me and
bega.n to turn them over. He asked me to be patient until his
cashier returned from Ghaba’a place near Madina. ‘Hearing this
ijar said : “No, By God ! Don’t leave Talha without receiv:
ing your money. The Holy Prophet said that the sale of gold
in exchange for gold was riba except when sold hand to hand ;
and wheat for wheat was ribg except hand to hand ; and date;
for dates was riba except hand to hand ; and barley for barley

was riba except hand to hand : and s j
1 ; alt for salt was riba
hand to hand.”2 oot

(For further discussion on this i
. subject see Chapter on Int
and Zakat, in the third volume). P merest

(k) Sale Al-Gharar (,,4! ¢:t) ¢ Any sale made by deceiving

1. ggi‘chari, op. cit., P, 474, No. 1972-1973, and Muatia, op. cit, P. 555-

2. Muatta, op. cit. P. 553-554: and i :
; - -354; and Bukh .
2009-2014, ari, op. cit., P. 481-82, No,

. (therein).”*
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the opposite party comes within the meaning of Gharar. The
Holy Prophet forbade all forms of transactions which contained
an element of deceit or misrepresentation as reported by Saeed
Ibn Musaiyeb.!

(I) Misrat (3! »as): Misrat is that animal which is not
milked and its milk is left in the udder. Many people when
wanting to sell some milch animal, left it unmilked for a number
of days to deceive the buyer. This was a device by which the
buyer of a milch animal was deceived and induced to pay a
higher price. This was also prohibited by the Holy Prophet as
reported by Abu Hurairah in the following words :2

The Holy Prophet said that “you should not leave the camels

and goats unmilked, and whoever bought them after (they had

been so left), he had the option, if he pleased, to return the
animal to the owner.”

(2) Najsh (3#): It simply means raising the price of an
artigle of merchand“iyse, not from a desire to purchase it, but in
order\that some one might hear that and raise the price in the

' same manner ; or outbidding in a sale in order that some one

else might fall in the trap, the bidder himself not wanting the
thing ; or praising an article of merchandise simply to deceive
another person. All these practices were forbidden by the
Holy Prophet.3

Abu Hurairah and Ibn Umar rteported that “the Holy
Prophet asked people not to resort to Najsh.”

(3) Sale by Oath . It was a common practice in those days
for the sellers to sell their articles (at higher prices) by taking
oaths about the superior quality of their goods. The Holy
Prophet forbade this practice of selling goods. It is reported -
by Abu Hurairah that the Holy Prophet said ‘the taking of
oaths makes the commodities sell, but it obliterates the blessing

Muatta, op. cit, P. 571,

BukRari, op. cit., P. 477, No. 1987.
Ibid., P. 476, No. 1979.

1bid., op. cit. P. 464, Nos, 1927-1928.
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in actual practice it is not an indemnity because sometimes compensation is
more and other times less than the amount paid in premium money .

Furthermore, the payment of indemnity is dependent upon the payment of
premium money. If the insured regularly pays his premium instalments, he may
get his indemnity or compensation on the happening of a peril, but if he stops
paying his instalments or pays irregularly, he may not get any compensation.
This doubtful behaviour of the insured adds an element of garger to the
payment of compensation by the insurer. Thus gargar will always be part of
indmnity.

(d) Insurable interest

The insurable interest, as already discussed, is of a very uncertain nature. What
constitutes an insurable interest in the eyes of the law. is very difficult to
determine. A series of Acts made by the British Parliament, as explained
before, have been passed since the beginning of the insurance business in

Britain to cover and define insurable interest, but without much success.

According to the insurer *“ The possible loss must be accidental in nature and
beyond the control of the insured. If the insured could cause the loss, the
clements of randomness and predictability would be destryed.” (7)

This shows that the very nature of insurable interest (or risk) demands that it
should be accidental from the point of view of the insurer. As such, the
element of garar is unavoidable.

Again, “from the point of view of the insured person, an insurable risk is one
for which the probability of loss is not so high as to require excessive
premiums.At the same time, the potential loss be severe enough to cause
financial hardship, if % person does not insure against it. Insurable risk includes
losses to property resulting from fire, explosion, wind storm etc. losses of life
or health; and the legal liability arising out of the use of an automobile,

7. Encyclopaedia Britainnica, vol.9:173—4 p.645.
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occupancy of buildings, employment or manufacture.” )

A cursory glance at the list of insurable risks from the viewpoint of the insured
clearly shows that none of these can be accurately predicated. Asa result, the

element of doubt and hence, garar, as to the extent of loss from the point of

view of the insured will always remain a part of insurable interest.

2. Garar Due to Fraud and Deceit

(a) Sale of milk in the udder

The sale of milk in the udder is null, because there is the possibility of fraud.
The udder may be void of milk,and full of wind, or there might be implicated
in the sale something not properly the subject of it. Because of this the Holy
Messenger prohibited it.

It is reported by Ibn Hurairah that the Holy Prophet said, “ Don’t keep camels
and sheep unmilked for a long time, for whoever buys such an animal has the
option to milk it and either to keep it or return it to the owner.” (8) Abdullah
bin Masud, Abu Hurairah, and Abdullah bin Umar reported God’s Messenger as
saying, “ He who buys a goat (or a sheep) with its udder tied up has the option
to return it within three days.” (8,9.10). And Ibn Abbas reported that the

Holy Prophet forbade the keeping of milk in the udder in order to deceive the
buyer.(11) ‘

(b) Najsh is forbidden

Allah’s Messenger prohibited all bargains which contained an element of fraud
and deceit or were transacted to defraud other people. One such sale contract
was called Najsh. It was a kind of fraud in which one would offer a high price -

8. Bukhari, op. cit., p.201—-2 and Muslim, op. cit., p.801 énd Tirmizi, op. cit.,
p.578 and Abu Daud, vol 111, op.cit.,p.45~-46

9. Muslim, vol.111. op. cit., pp. 799-801 and Tirmizi op. cit., p.578.

10. Tirmizi vol.1.0p. cit.,.p.585 and 578

11. AbuDaud vol.111. op. cit., p.46 and Ibn Majah op. cit.,p.169.
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