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Abstract: This article describes how Islamic and Frankish legal deyxces comple-
mented each other and were even combined to settle disagreements 1n.the. late me-
dieval Middle East. For this purpose, it focuses on two legal institutions that
provided responses to the biases of Islamic law against ,non-Musln:ns and to
the prejudices of Franks against the local law. The first are the notaries sent to
the Mamluk cities by the Venetian government to draw up legal documents
and to support the transactions of Venetian merchants. Thf: se.cond are .the nevg
royal or siydsa courts implemented by the .S}lltansz where Jusn_ce_was dlgpenslia
by government officials instead of by traditional judges, or gadis. Specifica Ly,
the article discusses, in a comparative manner, what constituted proof for Chris-
tians and Muslims, whether minorities could bear testimony or not, and how no-
taries and judges dealt with unbelievers. A common potarlal cglture, together
with the expansion of siydsa jurisdiction over the gffalrs of foreigners, brougt}t
about a much deeper legal interplay than has prev1o.us.1y been unde;stood.. Ulti-
mately, it is argued that Mediterranean medieval societies had evo?v.mg a}:txtudes
toward justice and diversity, and approachec} their own legal tradmons in ways
compatible with the conflict resolution, while constantly borrowing legal con-
cepts about difference from each other.
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INTRODUCTION

In the year 1684, the Mughal emperor Aurangzeb ‘Alamgir' was reigning in
Shahjahanabad (Delhi) but engaged in what turned out to be an endless war
with the rebel Marathas in western India.? That same year, Purshottam Das,
a petty landlord in central India (province Malwa, district Dhar) recorded his
family’s history and rights in a type of document called mahzar-nama. The
headmanship (chaudhurai) and the police station (chabutra-i kotwali) of
Dhar had been in the family, he said, since the time of his grandfather,
Jayant Das. Jayant Das’s son, Mohan Das was a valiant man who had protected
the district and the crucial highway that passed through it from the depredations
of a neighboring landlord. As a reward, Mohan Das gained the office of district
chaudhuri for his lifetime and obtained confirmatory documents (sanads) to

Acknowledgments: The basic research for this article was enabled by a grant from the International
Placement Scheme of the AHRC, UK. [ warmly thank Christoph Werner and Paolo Sartori for their
generous advice, Chander Shekhar for teaching me to read the Persian of Indian legal documents,
and the anonymous CSSH reviewers for their meticulous readings of an earlier version.

! Regarding transliteration, for Persian and Arabic words, I have used a system based on a mod-
ification of F. J. Steingass, 4 -Comprehensive-Persian-English-Dictionary (London: Routledge &
Kegan Paul, 1892). I have avoided the use of diacritics except for the ‘ain. I have therefore not in-
dicated the length of vowels, nor used the hamza to indicate consecutive distinctly pronounced
vowels. In case of Arabic words commonly in use in Persian and Hindi/Urdu (such as gazi), my
transliteration reflects the South Asian pronunciation pattern. I have indicated the possessive
izafa with -i and with -yi where it follows a vowel ending. With certain very well-known names,
such as Abul Fazl, I have side-stepped accurate transcription in favor of the most widely used or-
thography in English. When quoting from others’ works or reproducing book titles, I have repro-
duced the transliteration system in the quotes. I use the English plural signifier s to pluralize Arabic,
Persian, and Hindi/Urdu words.

2 The Mughals (a Persian mis-appellation of “Mongol”) were a Turko-Mongol dynasty of
Central Asian origin that established its rule in north India in 1526. Mughal power declined
rapidly after the sixth emperor Aurangzeb’s death in 1707, although officially they remained sov-
ereigns of India until 1857. For an introduction, see J. F. Richards, The Mughal Empire (Cambridge:
Cambridge University Press, 1993). For a history of the Marathas, see Stewart Gordon, The Mara-
thas (Cambridge: Cambridge University Press, 1993).
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THE ANCIENT S1JIL1 OF GAYRAWAN

The publication by Ibr@him Shabbuh of the ancient list of books
preserved in the Gayrawdn Mosque brouqht ta light not only the
titles of these books but the tarminology used for their
description.l Behind this terminology is hidden an interesting
picture of book production of that day. The S5i{jill Qives us a

good insight into many aspects of early practices in the making
of manuscript codices.

Although copied in Jum3dd al-Uld 493 A.H./1294 A.D., the list is
based on the exemplar going back to at least the period before
295/907 gr 908, i.e., the time when the Aghlabids completed the
Breat Mosque.2 The Sijill is the eparliest known catalogue of an
Arabic boagk callectian, 1t contains L12% entriwvs, over 30 percent
ot which are copies of the Gur’an. The remainder constitute
titles of early books on Tafsir, Hadith, Figh and other
disciplines. The Qur'3n is referred to a4s al-Kitab al-%aziz and
a complete copy of it is called khatmah {pl. khitam), with the
honarific mub3rakah. Depending on the size2 of the hand,
manuscrxpts ware transcribed in gne or a number of volumes
(ta;z;ah, French: tomaxsan). Thus, for example,”khamsat ajzd

min khatmat Qur®3n tajzi’at sab®ah™ (no. 24) reters to ftive
valumes of a set of seven. The word juz? is predominantly used
in connection with the Qur’3an. The words sifyr (pl. astd3r, from
the Hebrew sefer}, a synonym of juz’® and dattar (pl. dafatir,
originally meaning a reqister and later a notebook or booklet}
arg used for manuscripts ather than Gur 3ns, Furthermore, sifr
sgems to be used in the sense of a bound volume (most probably
using paste-boards, since the lawh, that is a wooden board, ig
not menticoned), as apposed to daftar, which can ba of different
thickness but is usually unbound, In two cases (nos. 86 and
105), the dattar is covered with parchment (Slayhi raqq,
mughsh3h bi-al-raqg). The word mujallad (bound} is not used in
these two cases and, thersfore, one can assume that the parchment
covering acted as a limp covar, a kind of wrapper. Most of tha
datitir consist of parchment leaves, though paper le@aves are also
reported {2.9., na. 113}. Dattar, as apposad ta kurrasah (quira,
gathering), has an independent existence.3

The codices described in the Sijill come in three different
formats (q3lib, jirm, tabaq): small (1atYf], median (wasat) and
large (kabir}. The word tabag  (pl. atbaq, 1it, tray, plate, but
also basket) refers to a mold and consequently the size of the
original sheet.4 Thus, nisf al-tabaq (one-half of the sheet)
would mean a format obtained by tolding the original sheet once
(giving two leaves) and rub® al-tabaq (one-quarter of the sheet)
by folding it twice (giving four leaves). Al-tabag, also
mentioned as al-tabag al-<kabiIrah (!) (no. 3), nisf al-tabag and
rub® al-tabaq indicate large, median and smali tarmats. S

The codices are composed of gatherings {kurris, kurrédsah, pl.
kardris). Each quirg has a number ol folios {leaves) referred to
as waraq, waraqah (pl., awrdg). Each folio consists of two pages
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CONTRACT STIPULATIONS
(SHURUT) IN ISLAMIC LAW

The Ottoman Majalla and Ibn Taymiyya
Oussama Arabi

Source: International Journal of Middle East Studies, 30:1 (1998), 29--50.

The addition of stipulations to the sale contract is inadmissible for the Hanafis.

... Since in our times sales do not conform to [this] ruling . . ., it is incumbent
to adopt the position of the Hanbalis.

(Explanatory Memorandum of Majalila Amendment of

Shuriit Provisions, 1922)

With the generalization of production for exchange in modern times and
the corresponding expansion of monetary and commercial transactions,
the issue of contractual freedom has become a major concern for Muslim
jurists and legislators, instigating a reconsideration of the classical doctrines
of Islamic law on the subject. Due partly to its religious character and
partly to the historical circumstances presiding over its formation in the
first three centuries of the Hijra, Islamic law does not permit freedom of con-
tract. Broadly speaking, three kinds of considerations intervene to restrict
freedom of contract-in classical figh: (a) those arising from the prohibition
of usury (ribd); (b) those delimiting the licit object of legal obligation
(mahall al-‘aqd); and (c) those concerning the stipulations attached to the
contract (shuriif). In the present article, I investigate the third category
of restrictions and touch on usury and the licit object of obligation insofar
as the latter affect shuriit (sing., sharf), namely the conditions attached to
a contract.!

In particular, I will examine the vicissitudes of the shurit doctrine in the
Ottoman Majalla® and the conceptual itinerary of that doctrine at the hands
of the classical Hanafi and Hanbali legists, an itinerary that the Ottoman
legislators were to re-travel by their amendment of the original Majalla

133-1574




ARCHIVES AND CHANCERIES: ARAB WORLD

STUDIES

Sebastian P. Brock, Jewish traditions in Syriac
sources, Journal of Jewish Studies 30 (1979),
213—4; Concepcibn Castille, El arca de Noé
en las fuentes drabes, Misceldnea de Estudios
Arabes y Hebraicos 40~1/1 (1991-2), 77; Louis
Ginzberg, The legends of the Jaws (Philadelphia
1909-38), 5:186; Armr Harrak, Tales about
Sennacherib. The contribution of the Syriac
sources, in P. M. Michéle Daviau, John W.
Wevers, and Michael Weigl (eds.), The world
of the Aramaeans Il Studies in language and lit-
erature in honour of Paul-Eugéne Dion (Sheffield
2001), 170-2; Rudolf Macuch, On the prob-
lems of the Arabic translation of the Samari-
tan Pentateuch, fsrael Onental Siudies 9 (1979),
166 and n. 89; Juan Pedro Monferrer, Dos
notas de lexdcografia semitica y una tercera
exegético~-topografica, Bolefin de la Asociacin
Espaiiola de Orientalistas 40 (2004), 106-10;
Juan Pedro Monferrer, Nota a 4QpsDan®
3, dula Onentalis 22 (2004), 308-12; Gustav
Weil, DBiblische Legenden der Muselménner
(Frankfurt am Main 1845), 44-5; Paul E.
Zimansky, dncient Ararat. A handbook of Ura-
rtian studies, Delmar NY 1998.

Juan PEpRO MoONFERRER-SALA

Archives and Chanceries: Arab
World

Archives and chanceries existed

at various courts in the Arab weorld at
various times and are documented as
early as the Umayyad era. This article
discusses the history of archival holdings
in the Arab world, with a focus on state-
related documents written in Arabic.
There is ample evidence from a wide
range of sources that written documenta-
tion of not only matters of state but also
business, institutional, and personal affairs,
was a common practice in the Arab world,
contnuing pre-Islamic precedents and
transforming them. There is also enough
evidence from manuals for professional
scribes (insha’, shuriif) and historical and

17

literary sources to leave no doubt as to the
existence of court chanceries dating from
at least Umayyad times, that is, mud-first/
seventh century. These sources also hint
at special repositories for storing papyrus
rolls and other documents.

However, our knowledge of the actual
practice of creating and keeping records
in these early times is incomplete, as only
few examples of such records have come
down to the present. What has survived
consists mainly of letters, business corre-
spondence, contracts, and other court doc-
uments. The fact that these have endured
1s a windfall attributable to particular cir-
cumstances, as, for instance, in the case of
the rich collections of Egyptian papyri; the
archives of important monasteries such as
St Catherine, in the Sinai, and the Fran-
ciscan Custodia Terrae Sanctae, in Jeru-
salem; the famous Geniza papers in Cairo;
and the Haram documents of Jerusalem.
In recent years, other randomly transmit-
ted troves of documents have shed new
light on such disparate locations and times
as ‘Abbasid Khurasan, Nasrid Granada,
and the small Red Sea port city of Qusayr
under the Mamliiks.

The lack of documentary evidence, in
particular if compared to European or
Chinese holdings, has sometimes been
explained by the persistence of an oral
culture, which also found expression in
Islamic legal theory and its preference
for oral testimony. However, it is prob-
ably more bkely a question of insttu-
tionalisation rather than cultural practice
that accounts for the relative paucity of
documentary evidence, as what was lack-
ing were long-lasting repositories and a
bureaucracy with a vested interest in pre-
serving their collections.

Thus situation changed during the early
modern period. The longevity of Ottoman

The encyclopaedia of Islam Three, 2012 / 4, Leiden 2012.
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WRITTEN DOCUMENTS IN ISLAMIC LAW

JEANETTE WAKIN
Columbia University — New York

It is now well established that Islamic law came into being as an
idealistic system, independent of current legal practice, and sometimes
even opposed to it. But often the realities of everyday life did not
permit conformity to strict religious standards, and thus many institu-
tions and practices, not recognized by legal theory, continued to flourish.
This was particularly true in commercial law, where the demands of
an increasingly urban and complex society placed a considerable strain
on doctrine (1).

One of the institutions that legal theory ignored or discouraged
was the practice of using written contracts for private legal transactions.
As early as the first century, the rule came into being that the evidence
of a written document was not acceptable as proof (2). In the Sharia,
therefore, proof was limited to the testimony of witnesses, the personal
word of Muslims whose upright character was guaranteed by the court
itself. This rule against the validity of the written act not only ignored
a practiee that had an unbroken tradition since cuneiform times;
it also contradicted an explicit ruling of the Qur’an (Sira 2:282) that
called upon the believers to record certain obligations in writing. Never-
theless, the jurists persisted in their adherence to doctrine, and never
really modified their attitude toward written documents. Some limited

(1) For a comprehensive statement on the relationship between theory and
practice, and a summary of his many previous discussions, see J. Schacht, An Intro-
duction to Islamic Law (Oxford, 1964), pp. 76-85; bibliography of various aspects
of this conflict, pp. 239-244. R

(2) The rule is mentioned as early as the first century by John of Damascus;
see J. Schacht, Origins of Muhammadan Jurisprudence (Oxford, 1950}, p. 188, The
reasons for the rule have never been satisfactorily explained by the Muslim jurists.
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IX, (Fasc. 155-156), LEIDEN 1996, pp.
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London 1977; A. Azza, Mestfa ben Brahim, barde de
U’Oranais et chantre des Beni ‘Amer, Algiers 1979. See
also AL-SABTI.

(H. BencHeNneB, shortened by the Editors)

SIDJDJIL (a.), one of the mysterious words
of the Kur’an, appearing in XI, 84/82; XV, 74;
and CV, 4. The derivation in the Arabic sources from
Persian sang “stone” and gil “mud” did not satisfy
Horovitz. It seems to designate stones resembling lumps
of clay, fired or sun-dried, since this is corroborated
by LI, 33-4, “... That we may loose on them stones
of clay, marked by your Lord for the prodigal”. Some
commentators add that these stones had been baked
in the fire of Hell, and the expression “marked by
your Lord” (XI, 84/82; LI, 34) would mean, so they
assert, that the stones were marked with the names
of those at whom they were destined.

There exist other interpretations, not unanimously
admitted: what has been written or decreed (clearly
derived from the term’s likeness to sigiill {g.0.]; Hell
or the lowest Heaven (the word being considered in
this case as another form of sigigiin [g.0.]). It has also
been associated with adjectives derived from the root
s-di-l. But a convincing account of the term and its
background has now been given by F. Leemhuis in
his Qur’anic siggil and Aramaic sgyl, in JSS, xxvii (1982),
47-56: that it is in origin a non-Semitic, apparently
Sumerian word, appearing in Akkadian as sékillu or
shigillu, denoting a smooth kind of stone, now attested
in the Aramaic of Hatra [see AL-HADR] as sgyl or sgl
(probably for *sigl) with a specialised meaning of
“altar stone” > “altar, sacrarium”. From Mesopotamia,
it must early have entered the Arabic dialects of adja-
cent parts of the Syrian Desert, becoming known in
Central Arabia by the time of the Prophet with the
meaning of “hard, flint-like stone”,

Bibliography: See also Lane, Lexicon, s.v.; Tabari,
Tafstr, Cairo 1328, xi, 57; Suyiti, ltkdn, Cairo
1318, i, 139; A. Siddiqi, Studien diber die persischen
Fremdwerter im  klassischen Arabisch, Gotingen 1919,
73; J. Horovitz, Koranische Untersuchungen, Berlin-
Leipzig 1926, 11. For the hypothesis according to
which the stones mentioned in stra CV, 4, refer
to a smallpox epidemic, see Caetani, Annafs, i,
introd., 147, and Fernandez y Gonzalez, La apari-
cion de la viruela en Arabia, in Revista de ciencias husts-
ricas, v (1887), 201-16. See also A. Jeffery, The
foreign vocabulary of the Qur’dn, Baroda 1938, 164-5;
R. Blachére (tr.), Le Coran, Paris 1956, 254;
R. Paret, Der Koran. Kommentar und Konkordang,
Stuttgart, etc. 1971, 240. (V. Vacea-[Ep.])
SIDJDJIN (a.), one of the mysterious words

of the Kur’an, appearing in LXXXIII, 7-9: “Nay,
but the book of the libertines is in sigigfin! And what
shall teach you what is sigigim? [It is] a book in-
scribed.” The majority of commentators take this as
a proper name. The word has attracted a dozen inter-
pretations, which are grouped around two central con-
cepts: (1) Sididiin is the seventh and lowest earth, or
a rock or well in Hell, or even the home of Iblis;
(2) It is the name of the record in which all human
acts are set down. Without the definite article, sididjin
designates Hell Fire, or again, something painful, vio-
lent, hard, durable or eternal. These interpretations
are influenced by the term’s resemblance to sigjdfil
[.2.], associated erroneously with the root s-gj-I.

Although al-Suyl’s [tkan classes it amongst the
non-Arabic words, no generally-accepted etymology
has been put forward. R. Dvofak, consra Jeffery, did
not consider it as one of the Fremdwirter. The lexi-
cographers, on the other hand, make it a synonym

of sidin “prison”, which has influenced the most wide-
spread interpretation of the commentators, who see
it as the place where the record of the evildoers is
kept rather than the record itself. The Kur’an’s text
admits of both interpretations.

Bibliography: Lane, Lexicon, s.v.; Tabari, Tafsi,
Cairo 1328, xxx, 60; Suytti, Itkan, Cairo 1318, i,
139; Marracci, Refitatio Alcorami, Padua 1698, 787,
Néldeke, Orientalische Skizzen, Berlin 1892, 41, Eng.
tr. Sketches from eastern history, London and Edin-
burgh 1892, 38; A. Jeffery, The foreign vocabulary of
the Qur’an, Baroda 1938, 165; idem, The Qur’an as
scripture, New York 1952 (originally in MW), 11-12;
R. Blachére (tr.), Le Coran, Paris 1956, 641-2;
R. Paret, Der Koran. Kommentar und Konkordanz,
Stuttgart, etc. 1971, 504. (V. Vacca-[Ep.])
SIDJILL (a.).

1. Kur’anic and early Arabic usage.

Sidiill is an Arabic word for various types of doc-
uments, especially of an official or juridical nature. It
has long been recognised (first, it seems, by Fraenkel)
that it goes back ultimately to Latin sigillum, which
in the classical language means “seal” (i.e. both “seal-
matrix” and “seal-impression”), but which in Mediaeval
Latin is used also for the document to which a seal
has been affixed; it was borrowed into Byzantine Greek
as ovwyiA(ov, “seal, treaty, imperial edict”, and then,
via Aramaic {e.g. Syriac sygyhywn) into Arabic. It should,
however, be noted that in Arabic sidill never means
“seal” (khaiam), but always refers either to a document
(kitab) or to a scroll (t@mdr, also a loanword from
Greek) on which documents are written. The latter
provides the most plausible explanation for the much-
debated Kur’anic verse XXI, 104, where God is rep-
resented as saying “We shall roll up the sky like the
rolling-up of the scroll for the documents” (ka-tayy:
l-sidjilli B °l-kutub); the other explanations offered by
the commentators (sigjili means “man” in Ethiopian,
or it is the name of the Prophet’s scribe, etc.) have
nothing to recommend themselves. There is also a
hadith according to which, on the Day of Judgement,
God will show the Muslim 99 scrolls (sigjill), each
one extending as far as the eye can see, on which
his sins are registered (see Wensinck’s Concordance, ii,
431, where al-sabr is a misprint for al-basar).

In classical Arabic, sidii/l is frequently used for a
document containing the judgments of a £dgdi, and in
various other technical senses. Al-Kh“arazmi (Mafatih
al-uliim, 57) says that it designates a credit-note given
to official messengers exempting them from the costs
of their journey. From the Fatimid empire we have
the sidiillat Mustansiriyya, the official correspondence of
the court of the caliph al-Mustansir with the Sulayhids
[g.2.], vassal rulers of the Yemen.

Bibliography: S. Fraenkel, Die aramdischen Fremd-
worter im Arabischen, Leiden 1886, 251-2; Th. Noldeke,
Neue Beitrage zur semitischen Sprachwissenschaft, Strass-
burg 1910, 27-8; A. Jeffery, The foregn vocabulary
of the Quran, Baroda 1938, 163-4; R. Paret, Der
Koran. Kommentar und Konkordanz, Stuttgart etc. 1971,
346-7. (F.C. pE Bros)
2. In Mamlak usage.

It is evident from Ibn Khaldiin’s Mukaddima that
during the Mamltk period the term sigiill (pl. sigpillay)
must have been used for the judicial court registers
kept by official witnesses (‘adala) “which record the
rights, possessions, and debts of people and other
(legal) transactions.” But the term is infrequently
encountered with this general meaning in Mamlik
chancery (ingh@’) and notarial (shurif) manuals, which,
after all, were designed for the use of professionals.
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Masalik al-absar sowie al-Muhibbis Tatgif at-tarif’®. Fiir die Zeit der Beendigung des Wer-
kes spricht der Umstand, daff in den dem schriftlichen Protokoll gewidmeten Kapiteln Ab-
weichungen verzeichnet werden, zu welchen es erst nach dem Abschlufl des Subh gekom-
men war. Der Verfasser scheint der Kategorisation eine besondere Aufmerksamkeit ge-
schenkt zu haben’.

Die osmanische Botmifligkeit tiber die arabischen Linder seit dem 10./16. Jh. bedeutete
ein Ende der weiteren Entwicklung dieses Zweiges der arabischen Kanzleiliteratur. Das
Arabische war nunmehr keine Sprache der zwischenstaatlichen Diplomatie in der Re-

gion, es wurde durch das Turkische und das Persische fiir mehrere Jahrhunderte ausge-
schaltet’s.

2.4 D1k surit-HANDBUCHER

Neben den Staatskanzleien waren die Gerichtshofe die zweite Stelle, wo Urkunden und
offizielle Briefe verfafit wurden. Die Personen, die fiir die Form und den Inhalt dieser
Schreiben persénlich verantwortlich zeichneten, waren die Richter oder die 6ffentlichen
Schreiber, die als Notare wirkten.

Es ist gut bekannt, daf, obwohl das islamische Recht gewisse Vorbehalte gegeniiber
schriftlichen Notierungen von Rechtsgeschiften erhob, die Niederschrift von Rechtsge-
schiften in der alltiglichen Praxis unvermeidlich war und unter bestimmten Bedingungen
allgemein akzeptiert wurde. Ein Zeugnis - sei es ein miindliches oder ein schriftliches -
muflte stets so formuliert werden, dafl es jede mégliche Anfechtung des abgeschlossenen
Geschiiftes oder gefillten Urteils ausschlofl. Diesem Zwecke dienten den dafiir verantwort-
lichen Personen spezielle Handbiicher, welche sich aus mehr oder weniger vollkommenen
Formularen fiir die Verbriefung von Rechtsfillen in allen méglichen Rechtsbereichen und
oft mit Ratschligen fiir bestimmte Einzelfille zusammensetzten. Daneben enthielten solche
Biicher oft auch Anweisungen tiber die guten Sitten der Richter (adab al-qadh).

Diese Handbiicher stammen oft von hervorragenden Juristen, die das sog. G/m as-surit -
die Wissenschaft [von der Abfassung] der Urkunden - beherrschen mufiten’é. Diese Wis-
senschaft war auf die Unanfechtbarkeit der gerichtlichen Schriftstiicke und Akten gerichtet,
wozu ihre Vertreter die Prinzipien der Rechtswissenschaft, der Kunst des 752> und der all-

73 Erhalten davon ist eine Handschrift in Paris (Bibl. Nat. No.4439; Anc. f. 1573); eine Kopie davon ist in Kairo.
Das Werk wurde oft als diwan al-insa” zitiert (Gaudefroy-Demombynes: La Syrie a [épogque des Mamelouks 5-6;
Max van Berchem: Matériaux pour un Corpus Inscriptionum Arabicarum (Kairo 1903) T 441-442),

74 Nach van Berchem (wie Anm.73) enthalten die fiinf Kapitel, die dieser Frage gewidmet sind, folgendes: 1. Kapi-
tel: die mit dawula, din, malik zusammengesetzten Namen. 2. Kapitel: Anredetitel wie: diwan, ganib, magarr, maglis,
hadra. 3. Kapitel: Rangstufen der Ehrenepitheten wie: ‘wziz, asraf karim, ‘ali; sami und ,Klientel“-nisben. 4. Kapi-
tel: Gewohnliche Reihenfolgen der Ehrentitel (a/gab). 5. Kapitel: Eroffnungswendungen in Schreiben an Kalifen,
Sultane, Emire und andere Wiirdentriger mit Regeln fiir ithre Anwendung.

75 Das Werk des syrischen Historikers Muhammad ibn “Isa ibn Mahmiid ibn Kannin ad-Dimi3qi al-Halwatt: Ha-
da’iq al-yasamin fi dikr gawanin al-pulafa’ wa-s-salatin (beendet 1122/1710; Berlin Nr. Or. 5631; eine kiirzere Fas-
sung davon al-Tktifa’ fi dikr mustalah al-mulitk wa-I-hulafa’ (Berlin Nr. Or. 5632/) bespricht die Hofetikette (Salh-
addin al-Munaggid: al-Mu’ arrihiin ad-dimasqiyin fi-l-‘ahd al-‘utmani [Beirut 1964] 27).

7¢ Der Ausdruck sart, pl. suriit bezeichnet nicht nur einzelne Bestimmungen der Urkunden, sondern auch jene spe-
zielle Gruppe von Schriften, die den Richtern und Notaren die Ausarbeitung der Urkunden erleichterten. Diesem
Terminus begegnet man oft in den Titeln jener Handbiicher, nicht aber ausschliefllich; man benutzte in den Titeln
auch andere Bezeichnungen fiir Urkunden wie watd’ig, sukitk, ‘ugiid, ahkam u. 4.
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MODEL SHURUT WORKS AND THE
DIALECTIC OF DOCTRINE AND PRACTICE *

WAEL B. HALLAQ
McGill University

Abstract.

The relationship between documents emanating from the world of judicial practice
and model formulae recorded in juristic manuals has been| viewed differentially by
modern scholars. Whereas Joseph Schacht posited the exisfence of a close relation-
ship between the the realia of judicial practice and juristic| manuals, others did not.

Going one step beyond Schacht, | argue that the relutionsh

p between model shurat

and documents originating in practice was dialectical, invalving complex processes
of editing, interpolation and selection, processes that functioned—almost impercep-
Libly—within the conventional legal dynamics of the madhhab. If this view is
accepled, il follows that the conventional wisdom regarding a gap between Islamic

legal doctrine and judicial practice is unlenable, at least
covered by shuwrut manuals.

Introduction

in the arcuy of the law

AFFER MORE THAN a century of scholarly attgntion to Islamic law
the relationship between legal doctrine and judicial practice remains

one of the most nagging and difficult problems
legal scholars have had to contend, whether d
Joseph Schacht faced the problem squarely tim
comments on it exhibit a degree of inconsistency
acknowledged, at least theoretically, the inelucta
development in all legal systems, including that o
not free himself from the influence of his predecs
Goldziher and Snouck Hurgronje, who insisted

with which modern
rectly or obliquely.
e and again, and his
. He appears to have
bility of change and
f Islam. But he could
zssors, notably Ignaz
that there is a major

gap between Islamic law as recorded in the juristic manuals and com-
pendia and the law as practiced in the mundane world.! For instance,

An earlier version of this paper was presented pt the “Joseph Schachi
Conference on Theory and Practice in Islamic Law,” sponkored by the Universities

of Leiden and Amsterdam, 610 October 1994,

For a brief but usclul account of the views of G
Schacht on the problem of theory und practice, see Abrah:
ship and Profit in Medieval Islam (Princeton: Princeton U
11, Also see 1. Goldziher, “Muhammedanisches Recht in Tl
in Gesammelte Schriften (Hildesheim: Georg Olms Verk

@ E.J. Brill, Leiden, 1995 Isl4

ldziher, Hurgronje and
m L. Udovitch, Parmer-
niversity Press, 1970), 5
corie und Wirklichkeit,”
gsbuchhundlung, 1967),

mic Law and Sociery 2,2
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community in West Berlin, gender segregation takes on a new meaning and a ;
new importance. In Germany where there are few legitimate activities for ”
Palestinian women outside the household (the ideal Muslim woman being :
everything the German woman is not), men are able to escape from gender :
segregation by having relations with German women. Also polygamy has

developed new significance. Usually involving an Arab man and a German
woman, polygamy no longer implies an economic burden, but rather a new
way to gain access to work and residence permits.

These observations raise the question of whether gender should not have
occupied a more central place in the debate on state policy, minority rights and
Islamic family law. The introduction refers only to some legislation introduced
before the 1980s to improve the position of women. However, since then,
gender issues have been central to debates on Islamic family law, certainly,
for example, in Algeria and Egypt. It is true that a number of contributors
make some references to “the position of women,” but this area of investiga-
tion rernains seriously undertheorized. As Abdulrahim observes in her essay,
discourses on women are central in community and state identity formation.

Annelies Moors
Universities of Amsterdam and Leiden

ALTOLAYTULL, Ahmad b. Mughith (d. 459/1067). Al-Mugni® St ‘ilm al-shuriit
(jolmulauo notarial), Introduccién y edicién critica por Francisco Javier
Aguirre Sddaba. Fuentes ardbico-hispanas, vol. 5. Madrid: Consejo Superior
de Investigaciones Cientificas, Instituto de Cooperacién con el Mundo Arabe,
1994. Pp. 537+ 421, ISBN 8§4-00-07433-5; 3,884 Ptas.

The documents preserved in the notaries’ registers of European archives
provide a great wealth of information for the study of the social and economic
history of pre-modern Europe. Notaries’ registers and written documents have
played an equally important role in the life of Muslim societies, but the lack of
full-scale archives and documentation similar to the European material has
crippled and delayed the study of several aspects of medieval Islam, since
topics such as the history of the family, trade, demography, property, and the
household have been studied only through the chronicles. The closest Islamic
equivalent to the European notarial documents can be found in the shurit or
wath@’iq models’ books prepared by notaries for current usage. Several
historians of Muslim Spain, including E. Lévi-Provengal, have drawn atten-
tion to the importance and abundance of the Andalusian notarial manuals for
the study of economic and social life, but, as the editor of the present work
points out in his introduction, only recently has there been a renewed interest
in this legal genre, with more editions and dissertations devoted to it than ever
before. The work under review, an edition of the eleventh-century notarial
formulary by Ibn Mughith, was initially written and submitted as a 'Ph.D.
dissertation to the university of Granada in 1988.

' Professor Aguirre Sddaba devotes his introduction to explaining the effort
involved in editing the various components of this legal text. He describes the
two manuscripts on which the edition is based, noting that his task was made

© E.J. Brili, Leiden, 1997 Islamic Law and Society 4,1
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somewhat lighter by previous authors such as F. Codera, S. Vila and M.
Asin, who translated fraginents of the text although they did not edit them. He

. speaks knowledgeably about the importance of the notarial manual, lists the
- Andalusian formularies and describes the current editorial work being

undertaken on themn.

The author of the present formulary, Ibn Mughlt
406/1015-16, practiced there as a notary, and died i 1066~67, shortly before
the city was conquered by Alfonso VI in 1085. [The variety, scope and
precision of the contracts in his collection demonstrate why the Christian
administration opted to continue using the Arabic formulae for property and
labor transactions. The manual contains 262 model|documents dealing with
such matters as family law, marriage, divorce, matrimonial rights, guardian-
ship, sales, rent and hire, agencies, partnerships, endowments, gifts, indem-
nities, manumission, legal statements of every kind, and a variety of other
models for different issues which the practicing notary might find useful. As
such, it is an important contribution to both the legal and the socio-economic
history of Muslim Spain. But the distinction of this particular formulary, notes
the editor, lies in the fact that Ibn Mughith used all the sources and
contemporary notarial manuals available to him at that point in time, and
therefore his work is both inclusive and comprehengive. In addition, through
the figh sections which he affixed to.the model deeds, Ibn Mughith provided
the theory side-by-side with the practice. At times his discussion may not be
the most sophisticated, nor provide a comprehensive study of all the legal
issues involved, but these segments are a good guide both to the jurists’ legal
thinking and to what they judged important to point out to the users.

The great question facing those who would use the shurat literature for the
study of legal history has always been how applicable the material in the law
books was to “real life.” Inan article recently published in this journal, Wael
Hallaq allayed those concerns by calling the shurat the “most practice-
related” branch of legal literature. His study confirnjs what this reviewer has
observed when using the formularies to reconstrict social and economic
history: not only was the practical side of the documents reflected in the very
tangible world of the activities of daily life they described, but also their
authors exercised discretion about whether or not to include certain models,
and actually chose the issues which they judged tg be of greater relevance
than others. If we compare the models in the present manual with those
composed by a close contemporary of Ibn Mughith’s, Ibn al-‘Attar (whose
book of notarial models was published in 1983 by Chalmeta and Corriente),
we can see clearly that both authors exercised disctetion over what deeds to
include and how diversified their books should be. The legal essence of the
models, of course, remains constant: the legal principles upon which the
different documents are based are not subject to manipulation. A further com-
parison, with notarized documents written in Granada in the fifteenth century,
once again reveals a different selection of documents, whose choice was
dictated by a different economic reality, monetary sifuation, property distribu-
tion and social stratification. In addition, the Andalusian notarial formularies

was born in Toledo in
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SURUTfSUKGK
‘ISLAM HUKUKUNDA BELGE TANZIMI -

. . ‘ Yrd;, Doc, Dx, Halit UNAL
: S : . Hrciyes Universitesi
Hahiyat Fakiiltesi Iglam-
Hukuku Ogretim . Uyesi

GIRIS

Insanlar cemiyet halinde yagamaya mechur, bu cemiyete nizam verecek bir
devlete de muhtactnlar

Yasama, yirilitme ve yarg: organlariyla -devlet, insan haklarim korumak,
dizeni saglamak igin zarurk olarak kurulur’ Hukukun amaci genel olaralk, in-
sanlarin cemiyet halinde diizen icinde yagamalarimu temindir, ‘Diizen”, genel ve
kapsamli bir kelimedir; Haklarimn ve gérevierin belli olmasi haklarm megru
gekilde kullamulp gérevierin yerine getirilmesini ifade eder, Haklarn ihl:ih’,.
gﬁr‘eizlerin yapiimamas: da toplum diizenini Lozar,

Insanlar eski.caglardanberi birbirleriyle miinasebette bulunmuglar, sdzleg-
meler yapruglardir, Akid dedigimiz bu s8zlegmelerin hukuki bir dayanagl ol-
masl -igin. yazilt veya s0zlli herhangibir -delille tesbit ve fevsik edilmesi lazim.
dir, Clinkll insan yaratiigy itibariyle kotilik yapmaga, bagkas: igin sabit ol-
mug bir hakk inkdra, menfaat elde etmek i¢in gergegi tahrife miisaittir, Sa-
hitlerle ve yaz ile teshit edilmeyen s6zlesmeler, herhangi bir anlagmazhik or-
taya ciktiginda gecersiz olur, haklar zayi clur, Hak sahibi, -belgesi olmadigl
igin, hakkint savunamaz, ' oo - )

“Hukuk Devletinin amact, kanun adina devlet organlariyla vatandasglarunn
hallarm korumak, ihlali halinde de devlet glicliyle miitecavizden bu hakki alip
sahibine vermektir., Bu bir Hukuk Devletinde bagzgecilmesi miimkiin - olmayan
temel prensiptir, Bger fertlerin hak¥kr mesru devlet giigleriyle korunmazsa kigi-
ler haklarmi birbirlerinden zor yoluyla almaga kalkarlar, Bu da toplum - dii-
zeninin bozulmasina yol agar,

islam Hukuku da diger hukuk sictemleri gigi haklarin kaybolmasuu snle-
mek igin sdzlezmelerde belge tanzimine Snem vermis ve bunu adliye tesgkil-
timn bir pargasx' olarak miitalaa etmigtir Glintimiizde Noterlik gbrevi ve yetki
alanina giren konular “IImu’s Surut" ady altinda Islam Hukukunda detayh Olu——
rak inecelenmigtir,

Oldukea genig bir lteratiire sahip olan bu konuyu, bir makale gergevesin.
de incelemege galistik, ' :

/

‘esnasinda, belgelerde ve sicillerde sabit i

1. SURUT VE DIGER.ILGILI TERIMI
1) Anlamlari

" a) Suruf: Sart, sozlikte; “Bir geyin

LER .

varhg: kendigine bagh bulunan

*wsne demektir, Meseld alig-verisg zzlbi akidlerde ongérifllen  (iltizam) gey

§arttu (1). Qogulu “gurfit” tur,

“Isim Tamlamas: olarak Ilmwg-Surtit g6y

Je - tanmimlanmaktadrr: ‘‘Mahkeme
kiimlerin, gahidlerin yoklugunda,

mahkemede sahih delil olarak kullamilabidecek bir tarzda tesbiti keyfiyetinden

bahseden bir ilimdir” (2),

1

Surdt, Islam Hukukunun bir bélimii olpiasma ragmen miistakil bir ilim

dah . halinde (flmu's.SurGt) geligme gésterm

istir, Bunun sebebi; Islﬁ.,m;‘ Huku-

kunun, “Mal”’a korunmasi gereken beg maslahattan birisi olarak &nem verme-

sidir, Bu noktay: acgiklamak-iizere “Hacibzad

“Bil.Xi ilmws-gurGt derece ve sira bakiminda
niidiir, Clink{l onda, kutsalligi can kutsallifr ¢
Imu’s-Surtt'un Snemini ve gerekliligini vurg

i1 gu faydalar saymhiyor: Anlagmazhklar
asid akidlerden korumasi(s) g

e Sukuku”(8) nda gbyle deniliyor:
n ilimlerin en biiyligll ve en listii-
ibi olan mali korumalk vardir,” (4)
gulamak lizere aym eserde, sagla-
kaldumasy, glipheleri gidermesi,

Akidleri yazyla tesbit etmek, ‘Miidiyene ayetl” adiyla bilinen Bakara
282, Ayette tavsiye edilmistir, Fakat bu yazmn formu nasi olacaktir? Belge
mahiyetini kazanabilmesi icin hdngi nitelikleri tagumas: gerekir, veya akidler-

de dngdriilen “gart”larm hangi diizen iginde

belgede yer almasi lazmmdir?

Anlagmazhk vukuunda mahkemede gegerli hir delil olabilmesi ic¢in, belge-

ler hazirlamirken dikkat edilmesi gereken h

ususiar ayrmtih bir sekilde teshbit

cdilmigtir, C}rnekle:j kisminda bunlart ele glacagz,

- Beigev diizenleme esaslarimn “Tmu’s-Surfit =

Sartlar Bilimi” diye adlandi-

rilmasi, belgelerin formel yoniiyle yani belgeler diizenlenirken helli sartlara
uyulmast. zaruretiyle mi ilgilidir, yoksa akidlerin ihtiba ettifi sartlarla mi il-

gilidir, Bu konuda acgikhli yoktur. Ancak t
hangi sartlarm tagirlarsa tagisinlar belgeler

wriften  anlagiidigima gore akidler
mahkemede -geeerliy delil olarak

kullanilabilecek bir tarzda yazilmamugsa. gegerli olmamaktadur

'b) Sukik : Sakk kelimesinin g¢oguludyr, Kelime- olarak ‘‘genig bir geyle

giddetli. vurug” demektir, Farsi;.‘a “Cek” kelimesinden muarreb clarak “borg’

e

icin vazilan. senettir,(s) Buglin banka muamelelerinde hkullamlan sakk (Bank

checue), mudinin, harcamada . bulunmak iz

(1) Ibn Manzur, Lisanlil-Ara®, “Sart” mad
€2) FHassaf, Serhu Edebl'l-k’édx Tahkik: Hil

ere bir gahss verdigl dzel mathu

desi,
Al es-Serhan, Bagdad 1978, ¥, 259,

(3 1100/1688 de Istanhul’da vefat eden Hacibzde Mehmed b, Mustafa b, Mah-

mud el-Istanbul’nin Bidaat{i’l.Hikkim

fi ahkamil-ahkim adll eserl,

(4) Hacibzade, Bidaati'l- Hukkam i ahk ami'l-ahkim, V. 2z,

(5) Age, ¥V, 2a-h. .
(&) Ihn Manzur a.g.e, “Sakk”‘maddesy
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