§“~:§§Z§M QM

r oL , C’Aarn Q0/7-

Fo
d

lX/a/l!&f,ﬁq/!&larL,yamdeﬁIA@&[Q/ééz//é@ /

n-36.

2 Evolutionary Narratives

the juridical literature of the time, including the mujtahid’s *
and (6) though I agree with Miller’s interpretation of how
nevertheless a matter of semantics without clear bear
chronological development.

These and other arguments point to the presence of a Jjuridical-dialectical
practice and teaching which either predates oris contemporary to Ibn al-Rawandi,
and certainly to al-Qirqisani, who died after 325/937. Miller’s early developmen-
tal trajectories and juridical take over paradigm prove, in the end, untenable
when faced with the overtly juridical-dialectical practices of al-Shafi, his con-
temporaries, and his predecessors, as evident throughout the Umm, A more ten-
able model in light of the evidence is that jadal practice and teaching developed in
numerous streams, side-by-side, with juridical and theological themes, driven by
variant normative and speculative agendas, sometimes through the teachings of
master dialecticians who were both Jurist and theologian, with perhaps regional
variants, and in full flow by the time of al-Shafif. To be certain, Jadal was employed
differently, and evolved differently, in different projects—theological, philosoph-
ical, juridical, and others—and its different practices forged different sciences
(e.g., kalam vs. usil al-figh). Different sects and schools crystallized along the way

as variant first principles were hammered out in disputation, and divergent bod-
ies of doctrine branched off from contested starting points,

madhhab-opinion’;5*
su’al was conceived, it is
ing on the question of

Al-ShafiT and the Xitab al-Umm

Our subject-text will speak for itself in following chapters; at this point it suffices to
say that its dialectical qualities are manifest and marked by a particular style and
sophistication. But the Umm Version of the Ikhtilaf al-Tragiyyayn/ Tragtyyin is only
one treatise of many in the Umm compendium’s treasure-trove of proto-system
argument; and T am certainly not the first to notice the abundance and refinement
of the Umm’s overall dialectical features, nor the particular qualities of its author
and master dialectician, Muhammad b, Idris al-Shafi{.s By way of example, I will
present a number of observations made by the editor of the Umm—Ahmad Badr
al-Din Hassfin—upon whose edition [ have most relied, paraphrasing and quoting
from his introduction, and collecting these into the ta
ment, if enthusiastic, is nonetheless accurate, and in the main uncontested.

*See Hallaq, Shari'a, 61 £f. 1 would also argue Miller’s reference to madhhab as “school of law” is
counter-productive; if he is implying that the first question of juridical jadal was “Are you a
Hanafi, Shafii, etc.?” he has argued a difference, not a commonality, with “theological” jadal,

* Among other sources, see Kecia Ali’s Imam Shafi't: Scholar and Satnt, Mohyddin Yahia's $af7et les
Deux Sources dela Lot Islamique, and Joseph Lowry’s Early Islamic Legal Theory: the Risdla of Muhammad

ibn Idris al-Shafs, for significant insights into al-Shafi's dialectical prowess, his legal theory and
method, and his life, works, and comportment as a Jjurist,
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2.2 Dialectical Qualities of the Subject-Text and its Jurists

The.Umm is one of a kind; singular in its era and.what came after 1t%
) -Hass{in extols its argumentative and dialectical virtues, and those o
\|-shafi: ST e ‘ [
‘ 2 “potent dialectical investigation (muna(zara q;rv)mgaz, [al ilarf; ;1 edo}f:
o nt the p se (mas’ala), but, much ,
. not merely present the problem case (mas'ala), but, e, be
et asses it in a soli f transmitted and rational in
- encompasses it in'a solid enclosure of " tted an mal fndi:
cants (Sdilla d-naqliyya wal-‘agliyya), deep 1:esear¢h, cons.tmgtlsvée’cmtl
- cism (al-nagd al-bann@’), and a sound drawing c?f Sons:luswl?;. *
. O “The Kitdb al-Umm is dominated by debate (thC;T); He 1iau ; chucﬁni :
- such, so T said: Have you considered (a-ra’ayta) if such-and-s ’
:such,’so T said::Have-you:considere g : I
‘ila'imed'?‘And’ if a speaker says such and such,‘I wo@d respond to.lé;i.rjn
g ‘with such and such. One of them said such and such tome, 50 I‘sa1‘ 3
L ‘him..."this sort of thing, which predominates in Jqdal, MUnazara, an |
: “‘hiW&:; And how frequently [the Umm] 'pljesents;niopposmg kopm:;l‘ré,
eI [ L . : 7%} : .twit -its ‘own. ar ‘ _
e notes. its proof (hujja); then ;eﬁl‘ge{s it with its o gumer .
i 'ﬁh%lélaispos‘ingoﬁé towards the determination of general legal p}r;n

R e iyl sk ey S t10n."57 S s
ciples (gawa’id), and their derivation and attesta

continued)

(

56 [Hassfn], Mawsti'‘at al-Imdm (Intro.), vol. 1, p. 83.

1bid., vol. 1, p. 84. ) ) N ] .

s ibid vol. 1 ;)p. 84-5, Re: “absurdity” ({hdla) and “absurd (‘muhal).T hz te‘:‘irg:a ngg}g ?rfil;zrence
¥ £ i ;times in the Umm, in the same sense as we see it here, and g A

toam apponent ent. It would be a worthwhile project to collate all occurrence.%1 ¢

heir e o a;%lértrérnli'ne the consistency of its use. Does muhdl reference a specific tlype gf

E:ﬁlicgrgﬁisita:limply a general charge of untenable consequence, subsumed by ﬁhe‘c ass

acy?

reductio arguments?
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3 The Subject-Text and Its Genre

writing, and arrived at what is sufficient for some of it, without a thor-
ough examination (taqassi) of the knowledge (lm) on everyissue™? .
» - "It is most apparent that he renewed the compilation of the Risala after-
compiling most of the books in the Umm, because he points often in the
Risala to subjects which are written therein; and he says, for example
- [81173]: ‘T hiave explained the exegesis (gad fassartu) for this hadith before -
-this passage (mawdi’).” And this is an allusion to.what is l;n‘thermr‘n."’?a« s

Scholars Questioning the Authorship and Transmission
of the Kitab al-Umm

Before turning to Norman Calder’s attempt to post-date the composition and
compilation of the Umm corpus past the era of al-Rabi‘ b. Sulayman, I will quickly
review another modern scholar’s attempt at re-ascription—more accurately, 1
will present the arguments of Hassiin and Shakir against this re-ascription
attempt. The well-known Egyptian academic Dr. Zaki Mubarak (d.1952),% appar-
ently expanding upon a claim by the fourth century Sifi shaykh Abt Talib al-Makki
(d.386/996), then echoed by the famed Ab@i Hamid Muhammad al-Ghazali
(d.505/1111) in his Thya ‘Uliim al-Din, put forward an argument that it was
al-ShafiT's student al-Buwayti—not al-ShafiT himself~who authored the Umm,
and that al-RabT, in effect, plagiarized it from him. This argument extends to the
Risala as well, and I will review Shikir’s refutation of Mubarak® after Hasslin's. As
for Hassfin, his rebuttal (mostly against al-Makki and al-Ghazali) may be found in
a massive footnote—spawning in turn its own footnotes—extending for more
than four pages of the introduction to his edition of the Umm.* He first presents
an overview of the claims, then launches into his 6wn argument:

E
£

1bid., p. 122. Unless forged by a Shafi{ detractor, it is difficult to conceive of a finer show of
truth-seeking sincerity and scholarly caution than this explanation provides. Another is pro-
vided in a subsequent quote: “And [al-Shifi'f] says in the K. Ikhtilaf a-Hadith: A trustworthy trans-
mitter (thiga) related to me (haddathani) that al-Hasan used to insert—between himself and
‘Ubada—Hittan al-Raqqashi. And I don't know whether or not ‘Abd al-Wahhab inserted him
between them; it vanished from my book when I transferred it from the vorlage (asl). And the asl,
on the day this book was written, was absent from me” (ibid.)

*1bid., pp. 122-3 (citing vol. 6, p. 77 of the Biilaq edition). A key feature of our subject-text, which
T explored in numerous footnotes and an appendix in my dissertation (part 2), is the frequency
with which al-Shafi says, e.g., “and we have set this down in the Kitab al-Aqdiya” (8§53); or “and
this is written in the Kitab al-Rahn” (§388); or “and the as! of this is written in the Kitab al-'Itq”
(8681); etc, There are well over twenty such “intra-Umm / Hujja / Mabsiit” references in our
subject-text alone. ‘
*Preswmably in his Islih Ashna’ Khata' ff Tarikh al-Tashri® al-Islam Kitab al-Umm : lam Yu'allithu
al-ShafiTwa-innama Allafahv. al-Bawayti wa-Tasarrafa fihi al-Rabi* b. Sulayman.

* Shakir, (Intro.) pp. 9-10.

*$Hassfin, vol. 1 (Intro.), p. 88 (n. 1) - p. 92 (with 15 dependent footnotes).
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3.2  Authenticity and Transmission of the Subject-Text 59

‘o - there is ijma of the scholars (‘ulamd@’) that the Umm is, all of it: “_composed
by (min tasnif) al-Shafi1,” and transmitted by al-Rabi’ al-Muradi
o there was no claim to the contrary until the end of the fourth century H;
" this claimwas that it was not the composition (tasnif) of al-ShafiT, but the
- compilation (talif) of al-Buwayti, taken by al-Rabi’, who added to it, then
promoted it, and that this is what the people audited B ]
o this claim first appeared in the K. Quwwat al-Quliib of Abdi Talib al—M;itkkl,
' .aSGfi; and it was repeated, almost verbatim, by al-Ghazali in his Ihya’
o the claim was then taken tip by Dr. Zaki.Mubarak (with no convi.ncing
- “support or cogent argument), who asserts that there are wogds in the.
- Ummwhich indicate it cold not have been written by al-shafiT -
"o Hass{in next reproduces the relevant text from the referenced worrks of
" both al-Makki and al-Ghazali; then he makes his case, asfollows: ‘
e 1)therewas jima‘that the Umm was the compilation (tali) of al-Shafi1
" for a cenitury and a half—al-Makki’s claim flew in the face of it, and

~was neither ‘considered, for discussed:

o 2)if [al:-Makki] meant ta'lif when he said tasnif, then there is more than
- enouigh iri the Umm.to refute his claim. But if he. meant by tasnif:.
ssembling (altqjm) and arranging (al-tartib), which: is indicated by’
is saying “indeed it s merely the ‘assemblage of al-Buwayti (wa
inriama huwa jam'u al-Buwayt);” then, Hasstn claims, the Umm is
merelya continuation of the K. al-Hujja. Their ar;gngemenf;,’(tqmlg)j in
other words, was. the sarne: the only difference is ;th‘gt fé}l’—“rshaﬁ1 -

3

’Qréc‘aﬂtédi"some{of:hjfs' eérliér.doétﬁhé;ﬁ?' i

this indicates that the Ummw: 'rthe,‘c'oftipilgyién'(ta’liﬂ, assem-: L
nd arrangement (tartib) of al-Shafif, that his role with
i vwas the samie as his role arding the K. al-Hufja, -

(continued)

7 Hassiin cites Muhammad Ab@ Zahra's biography of al-Shafi, and the introduction to Shakir’s
edition of the Risala,

% Here, Hassiin reiterates most of his earlier discussion regarding the Hujja, Mabsit, and Umm, as
summarized in the previous table. o
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THE KITAB AL-UMM
~ OF SHAFI‘I |

I

Muhammad ibn Idris al-Shafi (d. 204) has become for Western
scholars, since the writings of Joseph Schacht, the intellectual
heavyweight of early Muslim jurists. According to Schacht, he was
the first to argue consistently, vehemently, and absolutely that
legal rulings must be based on Prophetic hadith; he was one of the
first to develop a systematic approach to hadith and a terminology
of legal argument that fitted with the priority he accorded to
hadith; the first to elaborate a set of hermeneutic rules which
permit a consistent approach to revealed sources (i.e. in his Risala,
for which see Ch. 9, Sect. V). ‘Shifi'i’s legal theory is a
magnificently consistent system and superior by far to the
doctrines of the ancient schools. It is the achievement of a
powerful individual mind, and at the same time the logical
outcome of a process which started when [hadith] from the
Prophet were first adduced as arguments.”' These conclusions
derive from, are indeed completely justified by, the contrast
between the terminology and argumentation characteristic of
ShafiTs Kitab al-Umm and those evident in other early juristic
works. It may, however, be noted as a problem that the
magnificent totality of his juristic achievement was not recognized
by Muslim writers, and had no tangible-inﬂuence on juristic
thought, before perhaps the beginning of the fourth century.
Muslim sources do not give ShafiT so high or so exceptional a
status, since, in the end, each of the major schools claimed for its
founder and his pupils a roughly similar concern for Prophetic
hadith, and a roughly similar combination of piety and brilliance.

' Schacht, Origins, 137. Schacht’s conclusion depends on the totality of his
argument through pp. 1-137.
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